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Individuals who are age 70½ or older have never been allowed 
to make tax-year Traditional IRA contributions.  However, indi-
viduals age 70½ or older may make other types of contributions 
to a Traditional IRA in certain circumstances.

Rollover Contributions
No age limit applies for rolling over a distribution from a Tra-
ditional IRA or a workplace retirement plan (WRP) to an IRA.  
Although an individual is not allowed to roll over a required 
minimum distribution (RMD) amount, once the individual has 
taken the RMD for the year, any additional distributions from a 
Traditional IRA (subject to the one-rollover-per-year rule) or WRP 
may be rolled over.

SEP and SIMPLE IRA Contributions
A Simplified Employee Pension (SEP) is a retirement plan estab-
lished by an employer, in which the employer agrees to contrib-
ute a percentage (up to 25%), but not more than $56,000 for 
2019, of each eligible employee’s compensation to a Traditional 
IRA for such employee.  The contribution is called a SEP contri-
bution and sometimes the Traditional IRA that accepts the SEP 
contribution is called a SEP IRA.
A Savings Incentive Match Plan for Employees (SIMPLE) IRA is a 
retirement plan established by an employer, that allows em-
ployees to elect to defer up to 100% of their compensation, but 
not more than $13,000 for 2019 ($16,000 if age 50 or older).  The 
employer then makes either a matching contribution of up to 

3% of each participating employee’s compensation or a non-elective contribution of 2% of each eligible 
employee’s compensation.  Both the employees’ elective deferral contributions and the employer’s contri-
butions are made to a special type of Traditional IRA called a SIMPLE IRA.
Because SEP and SIMPLE IRAs are employer-sponsored retirement plans, the age 70½ contribution limita-
tion does not apply to SEP or SIMPLE IRA contributions.  
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Letter from the Editor
Francis X. Krawiec, Executive Editor

Trustee or Custodian – What’s the Difference?
Dear Reader,

 According to Investopedia, a trustee is “a person or firm that holds and administers property or assets 
for the benefit of a third party,” and a custodian is “a financial institution that holds customers’ securities for 
safekeeping in order to minimize the risk of their theft or loss.”  Generally, a trustee is held to a higher standard 
than a custodian, in that a trustee holds the legal title to the assets held in the trust, while a custodian is hold-
ing the assets that are legally titled to another party.

However, according to IRC 408(h), for IRA purposes, a custodial account is treated as a trust, and the 
custodian of such account is treated as the trustee of the account.  Therefore, for IRA purposes, it appears that 
the real difference between an IRA trustee and an IRA custodian is the way they are spelled and pronounced.  
In most cases, that is true.  When an IRA is held by a financial organization that holds the funds in its savings 
accounts and time deposit accounts (certificates of deposit), the IRA could be a trust account or a custodial 
account.  In fact, if you read the IRS Forms 5305 (model trust Traditional IRA agreement) and 5305-A (model 
custodial Traditional IRA agreement), you will see that they are word-for-word identical, except for the use 
of the terms trust account, trustee, and grantor in the trust agreement vs. custodial account, custodian, and 
depositor in the custodial agreement.

Trusteed IRA vs. Retail IRA
 Some IRA sponsors offer a “trusteed” IRA, typically through their trust department and a “retail” IRA 
through their branch network.  The IRA that is held through their trust department will be a true trust account 
in that the IRA sponsor holds the legal title to the IRA assets and typically exercises the power to make invest-
ment decisions for the assets.  The IRA that is offered through their branch network (retail IRA) is invested in 
savings accounts and time deposit accounts (certificates of deposit) or is a “self-directed” IRA that holds invest-
ments that are chosen by the IRA owner, not the IRA sponsor.  Such IRA sponsors will typically use a “trust” IRA 
for the trust department and a “custodial” IRA for their retail IRAs.

Best Regards,

mailto:fkrawiec%40pmc-corp.com?subject=
https://www.investopedia.com/terms/t/third-party.asp
https://www.investopedia.com/terms/f/financialinstitution.asp
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n	Distribution after Divorce Subject to Taxes and Penalty
In 2015, funds were transferred from the IRA of William Rosenberg’s ex-spouse to an IRA in his own name, which 
he immediately closed as an early distribution.  He failed to report the distribution on his 2015 federal income 
tax return.  After reviewing the 2015 tax return, the IRS determined that Rosenberg’s IRA distribution was sub-
ject to federal income taxes and the 10% early distribution penalty.  He challenged the IRS’s determination and 
a case was heard before the Tax Court.  At trial, he argued that the IRA and subsequent distribution should be 
disregarded, and the IRS should “treat the transaction instead in substance as a payment of cash from his former 
spouse to him as prescribed by the (divorce) Property Order.”  The Tax Court disagreed with the taxpayer, finding 
that it could not overlook the fact that the IRA funds were transferred to his own IRA, and he received an IRA dis-
tribution, which must be treated as income and was subject to the 10% early distribution penalty.  [William Elias 
Rosenberg v. Commissioner; No. 23628-17; T.C. Memo. 2019-124]

n	Rollover by Spouse Beneficiary Approved
A married individual, who was a participant in a 457(b) plan, died without naming a beneficiary of the workplace 
retirement plan.  Following the decedent’s death, the surviving spouse, as executrix and sole beneficiary of the 
decedent’s estate (which included the 457(b) plan), sought to roll over the funds in the 457(b) plan to an IRA 
established in the surviving spouse’s own name.  However, the record-keeper for the 457(b) plan disallowed the 
rollover because the decedent’s estate was the named beneficiary.  The surviving spouse then sought a private 
letter ruling (PLR) from the IRS to allow a direct rollover to her own IRA.  The IRS approved her request, finding 
that as executrix and sole beneficiary of the estate, the distribution from the 457(b) plan can be treated as being 
paid to the surviving spouse, and is therefore eligible to be rolled over to the surviving spouse’s own IRA. [PLR 
201936009]

n	FBI Warns of Fraud Exploiting HSAs
The Federal Bureau of Investigation (FBI) recently issued an Intelligence Bulletin with information about a recent 
scheme to “steal millions from victim companies.”  According to the FBI, a fraudster posing as the Chief Executive 
Officer (CEO) of a phantom business contacted several HSA sponsors to open new HSAs for a set of employees.  
The fraudster then submitted a list containing personally identifiable information (PII) of over 100 real individuals 
to open new HSAs.  Many of the individuals on the list failed mandatory Customer Identification Program (CIP) 
checks by the HSA sponsors, but the HSA sponsors opened HSAs anyway.  Next, the fraudsters took advantage 
of advanced crediting of HSAs prior to sending actual contributions.  The FBI warns that HSA sponsors should 
implement procedures to eliminate this vulnerability, and also that future crimes against HSAs will likely originate 
from criminals committing cyber intrusion.  [FBI IB249 20190626]

n	Relief for Tropical Storm Victims
Tax-filing and payment deadlines have been delayed for certain individuals in Texas who were affected by Tropi-
cal Storm Imelda, which took place from September 17-23.  Deadlines falling on or after September 17, 2019 
through January 31, 2020 for the affected individuals are extended to January 31, 2020.  Applicable IRA deadlines 
include those for completion of 60-day rollovers, recharacterizations, and correction of excess contributions.

Noteworthy
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Legal Actions

In the children’s story, Chicken Little, the protagonist believes that the sky is falling after being struck in the head 
by, unbeknownst to him, an acorn that has merely fallen from a tree.  In most versions of the story, he then 
causes panic amongst his other feathered friends, including Henny Penny and Ducky Lucky, who join in the 
mistaken belief that the sky is indeed falling.  Foxy-Loxy then leads the hysterical group into a trap, where the 
barnyard birds meet their demise.  The moral of the story is to avoid hysteria and not believe everything that you 
are told.

Unfortunately, IRA owners, just like Chicken Little, can sometimes over-react to proposed legislation in Congress 
that may never be passed and signed into law.  To complicate matters, however, the IRS periodically issues pro-
posed regulations that do provide guidance for complying with the law.  Therefore, it’s important to understand 
the difference so that you know if you can ignore the hysteria, or if you must heed new IRS guidance.

Proposed Legislation
Proposed legislation is a bill that is introduced by a member of the United States House of Representatives or 
Senate to change or create federal law.  Before it can have any effect, the proposal must be debated and ap-
proved in both the House and Senate, and signed into law by the President.  Of course, the President could veto 
the bill, which would then require passage by two-thirds of both the House and the Senate to override the veto 
for the bill to become law.  

In recent history, only 3-4% of proposed legislation is enacted into law.  That doesn’t stem the panic some IRA 
owners experience from seeing a proposal in Congress that might affect IRAs.  One such proposal currently in 
Congress is the Setting Every Community Up for Retirement Enhancement (SECURE) Act (H.R. 1994).  Among 
numerous other changes, it would require, with certain exceptions, beneficiaries to deplete an inherited IRA by 
the end of the 10th year following the year of the IRA owner’s death.  Although the SECURE Act passed the House 
in May 2019, it has not yet passed the Senate.  Some IRA owners, fearing the sky is falling, are already contem-
plating making changes to their estate planning strategies because of the proposed legislation even though it is 
unclear if the bill will ever make it out of Congress.

Proposed Regulation
One of the tasks of the IRS and the Treasury Department is to interpret legislation enacted by Congress and trans-
late them into detailed regulations, rules, and procedures.  The IRS may issue guidance in the form of a proposed 
regulation while allowing for public input before final regulations are published.  Unlike proposed legislation, a 
proposed regulation does offer guidance that may be relied upon (and abided by) for tax-related matters.
For example, as previously reported in PMC’s August 2019 edition of IRA Insider, Proposed Regulation 132240–15 
was published in the Federal Register to clarify that if an IRA distribution is to be sent outside the U.S., the recipi-
ent may not opt-out of federal income tax withholding, even if the recipient has provided the IRA sponsor with a 
residence address within the U.S.  IRA sponsors can rely on this proposed regulation while public input is col-
lected, and until the IRS issues a final regulation.  

The Sky is Falling...
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Divorce in America is almost as commonplace as playing the lottery — but the odds are different.  Statistics show 
that the current annual divorce rate is double the rate that it was in 1960, but about 25% less than it was in the 
early 1980s.  
Almost 50% of all marriages will end in divorce or separation.  Researchers estimate that 41% of all first marriag-
es, 60% of all second marriages, and 73% of all third marriages end in divorce.  Divorce brings change to many 
areas, including IRAs.

IRA Transfers
As with other types of assets or property, the funds that each person holds in his or her IRA is subject to the 
property-division process that is central to the mechanical aspects of the divorce.  Typically, assets in an IRA may 
not be legitimately moved from one person’s IRA to another person’s IRA unless the owner of the first IRA dies.  
However, divorce provides an exception to that rule.  The IRA rules specifically allow funds to be “transferred inci-
dent to divorce or legal separation” as part of a tax-free transaction.  
The key word here is “transfer.”  If one spouse removes funds from his or her own IRA and “gives” them to the 
other spouse, the distribution from that IRA will be taxable to the individual who withdrew the funds (even if the 
receiving spouse adds them to that spouse’s IRA).
In fact, if the receiving spouse adds those funds to his or her own IRA, the contribution would be a tax-year con-
tribution, not a rollover or a “transfer incident to divorce.”

Contribution Rules Change
After a divorce, each individual will have to abide by the IRA contribution rules for single individuals.  The actual 
phase-out limits for the deductibility of Traditional IRA contributions or Roth IRA contribution eligibility will be 
different and spousal IRA contributions may not be made.  
One big change may occur with the deductibility of Traditional IRA contributions if one of the spouses is not 
actively participating in an employer-sponsored retirement plan, but the other spouse is.  If under age 70½, the 
person who is not participating will now be allowed to deduct the entire amount of Traditional IRA contributions.

Beneficiary Designations
After a divorce, as with any other significant life change, individuals should review their IRA beneficiary designa-
tions to make sure that the designations clearly reflect their current wishes.  
If an individual had named his or her spouse as the beneficiary of his or her IRA and listed “spouse” as the rela-
tionship to that individual, the fact that the person is not the individuals’ spouse at the time of death because of 
the divorce may not be enough to prevent that person from receiving the IRA funds after the death of the owner 
without a beneficiary designation change.  
Note:  Some states, however, automatically revoke the ex-spouse as beneficiary.

RMDs
Interestingly, this is one area that will not be affected by a divorce, unless the IRA owner’s spouse was more 
than 10 years younger than the IRA owner.  In fact, the beneficiary is not consider a nonspouse (for RMD pur-
poses) until the year following the divorce.  Therefore, if the younger spouse is the IRA owner’s sole beneficiary 
for the entire year of the divorce, the IRA owner will use the joint life expectancy table to calculate the RMD for 
that year.  

Post-Divorce IRA Checklist
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May I use my IRA as collateral for a loan?
No. The IRA rules do not allow pledging IRA funds as collateral for loans.

What is the deadline for an employer to make the nonelective or matching contributions for 2019 to em-
ployees’ SIMPLE IRAs?
An employer’s deadline for making 2019 nonelective or matching SIMPLE IRA contributions is the due date for 
filing the 2019 business tax return, including extensions, if any.

One of our HSA customers is transferring her HSA to another HSA sponsor. Do we report the HSA-to-HSA 
transfer to the IRS?
No. HSA-to-HSA transfers are not reported to the IRS.

If an IRA owner takes an IRA distribution and elects to have federal income tax withheld, is the withheld 
amount eligible for rollover?
Yes.  The IRA owner may roll over the eligible portion (up to the full dollar amount) that was distributed from the 
IRA (the amount the IRA owner received in hand plus any amount withheld for taxes).  Even though funds were 
withheld for federal (and state if applicable) income taxes, the IRA owner may make up the difference using other 
funds. 

May a self-employed individual contribute to both a SEP IRA and a 401(k) plan for the same year?
Yes. A self-employed individual may contribute to both a SEP IRA and a 401(k) plan for the same year.  However, 
contributions for the individual to both of these plans may not exceed 25% of the person’s net earnings from self-
employment, up to $56,000 for 2019.

What is the penalty for violating the one-rollover-per-year rule?
If an individual rolls over funds that are not eligible for rollover (e.g., any amount rolled over after already com-
pleting a rollover in the past year), such contribution amount is treated as a regular IRA contribution.  If such 
amount is an excess contribution, it is subject to the IRS 6% excess contribution penalty, unless timely corrected.

When does the five-year period for qualified distributions begin for an individual who made a Roth IRA 
contribution for 2009, closed that Roth IRA in 2012, and made another Roth IRA contribution for 2016?
The five-year holding period for qualified distributions begins the year for which any contribution (including a 
conversion) is first made to a Roth IRA.  Therefore, the individual’s five-year period started in 2009 when the indi-
vidual first contributed to a Roth IRA. 

An individual wants to roll over a distribution he received from his workplace retirement plan to an IRA.  
He also wants to make his 2019 IRA contribution. May he combine both of those funds in the same IRA?
Yes. No IRS regulation prohibits an IRA from accepting both rollover and tax-year contributions. 

Can a SEP IRA that contains SARSEP contributions be transferred to a Traditional IRA?
Yes. All SEP IRAs are established using Traditional IRA agreements.  Therefore, SARSEP funds may be transferred to 
a Traditional IRA.  

Heard It on the Hotline



November 2019 7 © 2019 PMC

IRA
NSIDER

A Roth IRA owner who has had their Roth IRA at our bank since 2006 passed away in 2018.  The benefi-
ciary wants to take a distribution from the inherited Roth IRA.  What distribution code is used on IRS Form 
1099-R when reporting the distribution to the beneficiary? 
For qualified distribution purposes, the five-year period includes the years it was held by the decedent and the 
years it was held by the beneficiary.  Because the deceased IRA owner held a Roth IRA with the IRA sponsor for 
more than five years, the IRA sponsor would use code Q, Qualified distribution from a Roth IRA, in Box 7 on IRS 
Form 1099-R. 

An HSA owner, who has a family coverage high deductible health plan, has already contributed the maxi-
mum amount to her HSA for 2019.  Can she also make a qualified HSA funding distribution (QHFD) from 
her IRA to her HSA for 2019?
No.  The eligible amount of a QHFD is reduced by the amount already contributed to the HSA for the year.  Be-
cause she has already contributed the maximum amount for 2019 to her HSA, she may not make a QHFD in 2019. 

Your Service
Don Beideman, Director of Customer Service

PMC’s IRA Digital Reference Manual
Drowning in Paperwork?  Go Digital!
PMC’s cloud-based IRA Digital Reference Manual has gained much attention among IRA professionals.  It 
is frequently updated to ensure you have current IRA and HSA rules, regulations, facts, and figures at your 
fingertips.   With over 500 pages of information, accessible from a desktop or mobile device, our low-cost 
IRA Digital Reference Manual is easy to navigate.  With a search engine and cross-referenced hyperlinks 
throughout, plus the ability to print, you can feel confident that you can rely on using the right information 
each and every day.  For a FREE three-day trial or to subscribe, simply visit pmc-corp.com/digitalreference.  
Just one more way we make you the expert!  

mailto:beideman%40pmc-corp.com?subject=
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We were talking 
during our coffee 
break, and this 
question came up:

Get breaking news, timely remind-
ers and important dates. It’s FREE!  
Sign up today @ pmc-corp.com, 
click “Early Warning Email.”

Please Join Us . . .  
Submit a question to the IRA Insider and, if it appears in the Coffee Break, we will send you an IRA Insider   
coffee mug.  Send your question to: pmc@pmc-corp.com.  Put “Coffee Break” in the subject line.

If we use your question, in addition to sending you an IRA Insider coffee mug, we will acknowledge your 
contribution in this space.

A 65-year old HSA owner enrolled in Medicare in December of 2018.  His wife, who is a sign-
er on his HSA, will be age 63 this year, is covered by a high deductible health plan (HDHP), 
and is eligible to make an HSA contribution for this year.  Can his wife make an HSA contri-
bution to the same HSA on which she is a signer?

The Answer:
No.  If she makes an HSA contribution, it must be made to an HSA on which she is the owner.  She was only a 
signer on his HSA, not an owner.  In fact, her husband may now become a signer on her HSA, if she opens one.

https://www.pmc-corp.com/early-warning.html
https://www.pmc-corp.com/early-warning.html
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Correcting IRA Contributions after the Deadline
The IRS 6% excess contribution penalty is owed for each year an excess contribution remains in the IRA, 
determined as of year-end.  The rules provide two ways that a person may correct an excess contribu-
tion after the applicable deadline: by withdrawal or by carry-forward. 

Correcting Excess Contributions by Withdrawal
If the IRA owner withdraws the excess contribution after October 15, earnings attributable to the 
contribution are not required to be withdrawn.  If the IRA owner has an excess contribution that is not 
corrected by the applicable deadline and had contributed to both a Traditional IRA and Roth IRA for the 
same tax-year, an individual’s valid contributions are applied first to a Traditional IRA and then to a Roth 
IRA. For example, in 2018, an unmarried taxpayer, Bill, age 60, has MAGI of $40,000 and compensation 
of $14,000 for the year.  Bill violates the maximum regular contribution limit by contributing $6,500 to a 
Traditional IRA and $6,500 to a Roth IRA for the year.  The $6,500 contribution to Bill’s Roth IRA would be 
an excess contribution because his contributions are applied first to a Traditional IRA.  
If an excess contribution was made to a Traditional IRA, no deduction is taken for the excess contribu-
tion (an amended tax return may need to be filed).  For Traditional IRAs, the withdrawal of the excess 
contribution after the applicable deadline is neither taxable nor subject to the IRS 10% early distribu-
tion penalty provided the contribution to an IRA for the year did not exceed the applicable contribution 
limit (e.g., a contribution of over $5,500 ($6,500 if age 50 or older) for 2018). For Roth IRAs, the with-
drawal of the contribution is not taxable regardless of the amount contributed.

Correcting Excess Contributions by Carry-Forward
A person could choose to carry forward the excess contribution and treat it as a future year’s contribu-
tion instead of withdrawing it (i.e., the excess could be eliminated by under-contributing in a later year).  
For Traditional IRAs, no deduction is taken for the excess in the year of the excess contribution.  How-
ever, because the excess contribution plus the net income attributable is not being withdrawn by the 
applicable deadline, the IRS 6% excess contribution penalty will apply for the year for which the contri-
bution was made, and each year thereafter, until the excess contribution is eliminated.  


